
 Disputes between contractors 
and engineers on design-build 
transportation projects— 

particularly on large, complex ones—
have been a hot topic for several years. 
The disputes typically arise from dif-
ferences between the preliminary de-
sign developed for the proposal and the 
final design ultimately approved for 
construction. Sometimes the problem 
manifests in terms of the costs related 
to material quantity increases. Other 
times the problem is because the pre-
liminary design is not workable or ac-
ceptable to the owner, known as a de-
sign “bust.” 

Because the owner is largely insulat-
ed from these risks under the design-
build process, bidding contractors are 
required to price in the contingency 
needed to account for design develop-
ment. The problems are exacerbated 
because of the competitive procure-
ment environment for design-build 
transportation projects, where low 
price is typically given far more weight 
than any other selection factor in de-
ciding who wins the job. They are 
also made more difficult when owners 
compress the amount of time for  
design-build teams to develop their 
technical and price proposals.

Contractors and their design engi-
neers often have intense and spirited 
contract discussions about the engi-
neer’s responsibility for proposal- 
related problems. Most knowledge-
able contractors and designers estab-
lish parameters around these concepts 
in their teaming agreements. How-
ever, when there is a design bust, 
questions and disputes inevitably 
arise. Did the engineer meet its stan-
dard of care in the proposal design? 
Did the contractor underestimate the 
contingency needed to cover the po-
tential problem? 

There are only a handful of report-
ed cases addressing this issue. This 

month’s column discusses the most 
recent one, a Massachusetts Superior 
Court decision published late last year, 
The Middlesex Corporation Inc. v. Fay, 
Spofford & Thorndike Inc.

The Case
The dispute involved a design-build 
contract awarded by the Massachusetts 
Department of Transportation  
(MassDOT) to the Middlesex Corpora-
tion for the Kenneth F. Burns Memo-
rial Bridge. MassDOT procured Mid-
dlesex through a typical two-phase, 
best-value method, by which short-
listed proposers submitted techni-
cal and price proposals in response to 
a request for proposals (RFP). The RFP 
contained preliminary design docu-
ments that consisted of conceptual 
designs, sketches, and other technical 
requirements. The procurement time 
period was highly compressed.  
MassDOT delivered the RFP to the 
short-listed proposers on December 2, 
2011, and proposals were to be sub-
mitted on February 10, 2012. 

In anticipation of pursuing the proj-
ect, Middlesex entered into a team-
ing agreement with Fay, Spofford & 
Thorndike Inc. (FST) (now part of Stan-
tec). The agreement called for FST to, 
among other things, prepare an ad-
ditional preliminary design to enable 
Middlesex to prepare its cost estimate. 
The teaming agreement also required 
FST to prepare an independent estimate 
for Middlesex to use in assessing quan-
tities, provide its professional opinion 
on Middlesex’s construction estimate 
for quantities, and comment on specific 
items that might be subject to quan-
tity increases. 

However, the teaming agreement 
specifically stated that FST “shall not 
have risk associated with estimate 
quantities and/or construction pric-
ing.” Moreover, the teaming agree-
ment required Middlesex to verify 

FST’s quantities and include an “appro-
priate degree of contingency” in its bid 
for “additional cost resulting from the 
post-award design development and 
finalization process.” 

Middlesex was the successful pro-
poser, with a price of $89.76 million, 
which was $3.5 million lower than 
the next-lowest proposer. As contem-
plated in the teaming agreement, 
Middlesex awarded a contract to FST 
to complete the design and provide 
other professional services in support 
of construction.

After the project was completed, 
Middlesex sued FST in Suffolk County, 
Massachusetts, Superior Court for ap-
proximately $2.2 million. The basic 
claims by Middlesex were that FST 
failed to properly perform its servic-
es under the teaming agreement and 
that this resulted in Middlesex spend-
ing more money than it should have to 
perform the work. 

The Decision
The court rejected all but one of Mid-
dlesex’s many claims. The following 
quote aptly describes how the court 
viewed Middlesex’s position:

Underlying most of Middlesex’ 
claims for breach of this Agree-
ment is a contention that the 
preliminary design work done 
pre-bid would allow Middlesex 
to develop a fixed price bid with 
the same precision as a bid made 
on final contract drawings pro-
vided by the owner in a tradi-
tional construction project. That 
is not what the Teaming Agree-
ment required.
Citing the teaming agreement, the 

court concluded that FST’s prebid de-
sign work was preliminary in nature, 
“no greater than what was required to 
respond to the RFP, and sufficient to 
allow Middlesex to prepare cost esti-
mates.” The court was influenced by 
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the fact that Middlesex paid FST ap-
proximately $300,000 for its propos-
al-related services under the team-
ing agreement, but its subcontract 
to perform the design work was ap-
proximately $8.6 million. This dem-
onstrated that there was a substan-
tial amount of time needed for design 
development. 

One of the biggest claims raised by 
Middlesex involved a $1-million over-
run it allegedly experienced in struc-
tural steel. Middlesex subcontracted 
the steel work for $18 million based on 
85,000 lb of steel, but the actual weight 
was greater. One reason for the increase 
was that FST and its bridge subcon-
sultant incorporated stringers into the 
bridge’s posttensioning system. FST
failed to alert Middlesex that these were 
added to the proposal drawings. The 
court concluded that while FST should 
have done so, Middlesex did not prove 
that it was damaged. Middlesex did not 
use the proposal drawings in obtaining 
its subcontract price and effectively had 
a contract that was based only on an es-
timated quantity of steel. Because Mid-
dlesex carried $20 million in its cost es-
timate for all structural steel costs, and 
it only paid $19 million, there was no 
harm done, the court concluded. 

One signifi cant question consid-
ered by the court was what contingen-
cy Middlesex had in its bid; it found 
nothing directly identifi ed as a con-
tingency line item. Based on the evi-
dence presented, the court concluded 
that “the Project was aggressively bid 
without clear defi nition of how much 
was included in the bid price to re-
fl ect a profi t margin or allowance for 
contingencies.” 

The decision also noted that those 
experts who testifi ed at trial concerning 
industry standards related to bidding 
on a design-build project had come to 
a consensus that a contingency fee of 
roughly 10 percent is typical. The court 
ultimately concluded that it was un-
necessary for it determine the prop-
er contingency percentage, as it found 
that in design-build projects, “weights, 
complexities and therefore construction 
costs invariably increase after the con-
tract is awarded as design development 
proceeds to the fi nal approved-by-
owner construction design.”

The one claim that the court recog-
nized was associated with pavement 
design drawings. MassDOT had issued 
an addendum that increased the thick-
ness of the asphalt to be laid at various 
locations. FST’s asphalt cross sections, 
which Middlesex used for cost estimat-
ing and obtaining paving subcontrac-
tor bids, did not include these chang-
es, so Middlesex issued a $126,000 
change order to its paving subcontrac-
tor to address them. The court con-
cluded that, even though a designer 
does not have an obligation to be per-
fect, FST should be held responsible for 
this mistake.

The Analysis
Middlesex raised many other claims 
involving interesting facts about de-
sign development and whether the en-
gineer should have included more in 
its proposal. The court rejected those 
claims as well. As is obvious from the 
case result, this court was reluctant to 
shift the risks associated with design 
development to the engineer under the 
terms of this teaming agreement. 

Contractors generally have a diffi -
cult time proving liability against de-
signers for proposal-related mistakes. 
It may be because of the challenge in 
demonstrating the standard of care 
for designs that are not 100 percent 
signed and sealed. Other times, it is 
because of the ambiguity of contingen-
cy calculations and bidding decisions. 
And it can be, as in this case, because 
there appears to be no adverse effect 
from a design error and no fi nancial 
impact on the contractor.  CE
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